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0EC 09 wég AERLY TO ATTENTION OF!

Mr. William D. Adana ' 5H=-13
Acting Assistant Manager :
Environmental Restoration and

Waste Managament
U.8. Dapartment of Bnargy
200 Administration Drives
Cak Ridge, Tennessea

37831-8801
, Re: Notice of Vielatien

OU#4 RI/Risk Assessument
U.8. DOE Fernald
OH6 890 008 976§

Dear My. Adans:

Oon _August 27, 1950, the Unitad statas Dapartment of Energy (U.S.
DOE) submitted a primary draft Remedial Investigation and Riak
Assessment report (the initial RI raport) for Oparable Unit #4
(84108 1, 2.3, and 4). The United States Environmental Protastion
Agensy (U.S. EPA) disapproved this report on September 27, 1990.
Accordingly, pursuant to Section XII of the 1990 Consent Agreement,
U. 5. DOE was requirad to submit a draft final primary RI report
(the revised draft RI report) by October 27, 1890, On Octocber 26,
1990, U.8. DOR raquested a 20~day axtsnsion of time and submittad
the ravised drazt RI report ¢o U.S8. EPA on Novembar 7, 1990.

In accordance vith Sactien XII.B of the Consent Agreament, U.S. EPA
has revieved the ravised RI report. Based upon this reviaw, U.S.
EPA has detarmined that the report was not davelopsd in accordance
with ths requiremants of the Congent Agraemaent, the Comprehensive
Environzental Response, Compensation, and Liability Aet (CERCLA),
the National 0il and Hazardous Substances Pollution Contingency
Plan (NCP), and applicadble U.S. EPA guidance and poliocy, as
required by Section X.C of tha 1590 Consent Agreement. Thus, for
the reassons set forth belaow, U.S EPA heraby finds that U.8. DOE is
in vioclation of 1890 Consent Agresszent. :

Section 104 (b) of CERCIA, ¢2 U.8.C. § 9604 (d), provides the general
tranework for studies and Iinvestigationa. Pursuant to thia
provision, the President has authority to conduct inveatigations,
monitoring, surveys, taesting, and other information gathering as
deemed necessary to identify the existence and extent of the
release or threat therecf, tha source and naturs of the hazardous
gubstances, pellutants or contaminants invelved and the extent ¢f
danger to the public health or welfare or to the environment.
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Saction 300,430 of tha NCP, 40 C.P.R. § 300.430, describes in
datail tha investigatory obligations provided for by Saction 104 (b)
of CERCLA. "Tha purpese of the remedial investigation (RI) is to
collact data necessary to adequataly charactarize the site for the
purpese of developing and evaluating effactive remedial
altarnativas® (40 C.F.R. § 300.430(d)(1)). To mant this objective
the NCP requires that thae parties *oonduct f£ield investigations,
including <treatability studias, and conduct a baseline risx
assassuent”, Mors specifically, Saction 300.430(d)(2) provides a
detailed list of tha types of datas gathering and investigation
appropriate for the RI (40 C.FP.R. § 300.430(d)(2)). The NCP makes
clear that the information gathered as a result of the RI
activitias is essential to assess the risks to human health and the
snvironsent and to support the devalepment, evaluation, and
salection of appropriate response altarnativea (40 C.F.R.
§ 300.430(d)(3)~(4)). This approeach is econfirmed by U.S. EPA
guidance, Conducting Remedial Investigations and Peagibllity
gtudias Undaer CERCILA (OSWER Directive 9385,3-01).

Contrary to the express languages of tha NCP, the revised RI report
subnitted by U.S, DOE lacka tha data required to characterize the
site or the current and potantial riska to human health and the
environment. Thare is not sufficient informaticon to perform a
detaliled screening of altarnativas and to support ramedy selection.

U.8. IPA raicad the issue of inadequate data in its Saptember 27,
1990 disapproval letter (Attachment 3). In that letter, U.S. EPA
stated that basaed upon the initial RI report, U.S. DOE had failed
to collect the £1ield data necessary to support an adequate RI and
Rimk Assesgmant report. Although U.S. DOE vag raquirad to submit
a yevised resport responding to such comments, tha revised RI raport
subnittesd by U.S. DOE on Novembar 7, 1990, failed to adequately
addzess this essential omission. To data, U.8. DOE has only
conplatesd structural integrity analysis and a portion of the
internal tank sampling and the decant tank sampling, thus the
agsociated analytical results are not yat available. Additiocnally,
tha following tasks remain to be complated or performed:

- internal residus samplin and analysis for
characterization of the matserials in tha tanks;

- berm sampling and slant Dboerings for
characterization of soils, to deternine if the
tanks are leaking or have leaked;s

- adequate characterization of shallow groundwater in the
silo arsa:;

- analysis for characterization of centents of the
decant tank for charactarization:; and

- adeguate monitoring of amissions and direct radiation.
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Without the data collaction described above, the revised RI repert
cannot serve its intended purpogse as provided under tha NCP. In
the transmittal latter for the revisad RI raport, U.S. DOE
acknewledged that the ravised RI raport fails to include the
nacessary data (Attachment 2), At U.8. EPA’Ss request, U.8. DOE
suggested the folloving altarnatives for dealing with this problen:

- :aquabe an aextension for sampling cempletion and
characterization of vastae and surrounding environment:

- continue with currant schedule and incorperats data upon
availabilityr or

- revise the operable unit scheme and divide OU§4 into two
operable units.

However, rTather than selecting an alternative which complies with
ths NCP, U.8. DOE chose to procaad with the current schedule and
submit primary documents without the RI data. This "optien* is
incensistent with the exprass terms of tha 1990 Consent Agresment
and thresatens the integrity of the RI/FS procass as daescribed in
the Agreenment, CERCLA, the NCP, and applicaklae U.8. EPA quidancs.

U.8. DOE’s failure to submit an RI report which complies with the
.. NCP constitutes a violation of the express terms of Seotion X.C of
' the Consent Agraement. Given the severity and exteant of the
violation and the effaect of the violation on tha implementation of
the remedlal acticn, U.8. EPA finds it is appropriate to apply the
stipulated penalties provisien in Section XVII of thes cConsant
Agroemsnt. Pursuant to Section XVII, U.8. DOE may ba assessed
stipulated penalties at a rate not to exceed $5,000 for the first
week (or part thersof) and $10,000 for each additicnal veek (or
part theraof). sStipulatad penalties »egin to accrus upon receipt
of this latter and will continue to accrus until U.S. DOE complates
the RI field activities and associated analytical work and subaits
to U.8. EPA &n RI and Risk Assessment report that complies with
CERCIA, the NCP, and thsg 1990 Consent Agreaenent. '

This lettsxr constitutes written notification of vielation as
required by Saection XVII of the Consent Agresment. As provided By
the Agreemant, U.S. DOE has fifteen days from receipt of this
notice to invoke disputs resclution. £ you have any questicns
regarding this matter, please contact Ms, Mary Butlar at the Office
of Rsgional Counael at (3312/978) 3153-0514. -

?roly yours,

b W bt

pavid A. Tllrich, Directoer
Vasts Management Division
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